A Strategic Guide to Marital Estate and
Asset Protection Planning for Michigan
Couples

Executive Summary: The Nexus of Debt, Death, and Estate Planning

This report provides a strategic framework for Michigan couples seeking to protect their assets
from creditor claims and navigate the legal complexities of spousal debt liability. The analysis
indicates that effective planning is not about adopting a single legal instrument but about
building a multi-layered defense using a combination of tools tailored to a couple’s unique
circumstances. The central findings of this report are that Michigan law generally protects a
surviving spouse from a deceased spouse’s separate debts, but this protection is not absolute.
Avoiding the probate process is a crucial first step in asset protection, but this alone does not
guarantee immunity from creditor claims. No single tool provides complete protection; a
combination of trusts, Limited Liability Companies (LLCs), and strategic asset titling is required.
Finally, the effectiveness of any legal instrument depends heavily on its proper execution and
meticulous management, underscoring the indispensable role of professional legal counsel.

1. Foundations of Liability: Debunking Spousal Debt Myths in

Michigan

1.1. Debt During a Marriage: Equitable Distribution in Divorce

In Michigan, the division of assets and debts during a divorce is governed by the principle of



equitable distribution, not community property laws.* This means that a court will divide marital
assets and debts fairly, but not necessarily equally, taking into account a variety of factors.
These factors include the financial situation of each spouse, their respective roles in acquiring
the debts, and their overall contributions during the marriage.! The court also considers the
duration of the marriage, the financial contributions and earning potential of each spouse, and,
in some cases, the conduct of the parties, particularly if one spouse’s reckless financial behavior
led to an increase in debt.!

A crucial distinction is made between marital and separate debt. Marital debt includes any
liabilities incurred during the marriage, regardless of whose name is on the account, such as
joint credit card balances, mortgages, or car loans.! Conversely, separate debt refers to
financial obligations one spouse brought into the marriage or incurred individually after
separation.! This distinction is significant because only marital debt is subject to division by the
court during a divorce.!

1.2. Debt After Death: The Surviving Spouse’s Position

The legal landscape for spousal debt changes significantly upon the death of a spouse, a fact
that can be counterintuitive for many people who only understand the rules of divorce. While
matrital debt is considered a shared responsibility in a divorce, it is generally the deceased
spouse’s estate that is responsible for settling their debts after death.> A surviving spouse is
typically not responsible for the deceased’s debt unless they are a co-signer on a loan or a joint
account holder on a credit card.®

This fundamental shift from shared liability to estate liability is a central consideration for estate
planning. The deceased’s estate, which consists of any money or property they leave behind,
must be used to pay off their debts according to state law before any assets are distributed to
beneficiaries.s If the estate has no money or property, or if state law requires the estate to pay
survivors first, the debt may go unpaid, and creditors may be left with no recourse.>

The type of debt is also a key factor. Secured debts, such as mortgages or car loans, are tied to
specific assets. These debts must be repaid from the estate, or the lender can exercise its right
to repossess the asset.6 Unsecured debts, such as credit card balances and personal loans, are
typically paid from the estate, but if the estate’s assets are insufficient, the creditor may not be
able to collect.t

1.3. The Role of the Personal Representative



The administration of a deceased person’s estate is the responsibility of a Personal
Representative (or Executor), who is either named in the decedent’s will or appointed by the
court. This individual is tasked with inventorying the deceased's assets and debts, formally
notifying creditors, and managing the payment of legitimate claims from the estate.® The
Personal Representative must act with care, as paying a claim incorrectly or before the end of
the creditor notification period could result in the PR becoming personally liable if the estate
later becomes insolvent.®

2. The Critical Link: Probate Avoidance and Asset Protection

2.1. The Perils of Probate

Probate is the court-supervised process of validating a will, settling debts, and distributing a
deceased person’s assets.? In Michigan, this process can be lengthy and costly, often taking
months or even years to complete depending on the complexity of the estate.® The fees
associated with legal and court costs can significantly reduce the value of the estate.®

Beyond the financial and time-related burdens, probate also makes the estate a matter of public
record, which means that details about assets and debts become accessible to anyone.® Most
importantly for asset protection, the probate process provides a formal mechanism for creditors
to make claims. Upon the opening of an estate, a Personal Representative must publish a
notice to creditors, who then have a specific window of time, typically four months, to file their
claims.”

2.2. The Probate Estate vs. The Non-Probate Estate

A critical distinction in estate planning is between the probate estate and the non-probate
estate. The probate estate includes all assets titled solely in the decedent’s name. Conversely,
the non-probate estate comprises assets that are designed to transfer automatically to a
beneficiary or co-owner upon death, bypassing the court-supervised probate process.? Assets in



the non-probate estate are often considered the first line of defense against creditor claims
because they are not part of the primary pool of assets that the Personal Representative
manages for the purpose of debt settlement.4 These assets go directly to the designated
beneficiary, regardless of what the will stipulates.!

3. The Premier Tools of Asset Protection and Probate Avoidance

3.1. Trusts: The Swiss Army Knife of Estate Planning

Trusts are a cornerstone of modern estate planning, offering distinct advantages in both asset
management and protection.

¢3.1.1. Revocable Living Trusts: A revocable trust, also known as a living trust, is a
popular tool for probate avoidance. This type of trust allows the trustor (the person who
creates the trust) to maintain complete control over the assets and to modify, amend, or
revoke the trust at any point during their lifetime.> The trustor transfers ownership of
their assets into the trust and manages them as the trustee. Upon the trustor's death, a
designated successor trustee distributes the assets to the beneficiaries without court
involvement.® This ensures a seamless, private, and efficient transfer of wealth.
However, it is essential to understand that because the trustor retains full ownership
and control, a revocable trust offers no asset protection from the trustor's creditors.>

¢3.1.2. Irrevocable Trusts: An irrevocable trust is a more robust tool designed
specifically for asset protection. Once established, the trustor gives up ownership and
control of the assets transferred into the trust.’> The trustee then manages the assets
for the benefit of the beneficiaries, who cannot be changed by the trustor. This loss of
control is the fundamental reason why irrevocable trusts offer significant advantages.
By removing the assets from the trustor's ownership, they are generally shielded from
creditors and legal claims.'> Additionally, these trusts can offer tax benefits, as the
assets are no longer considered part of the trustor's taxable estate.'> The trade-off for
this enhanced protection is the loss of flexibility and the inability to alter or revoke the
trust.t®

3.2. Limited Liability Companies (LLCs): Shielding Assets from Creditors



For business owners and professionals, a Limited Liability Company (LLC) can serve as a
critical component of a comprehensive asset protection plan. The primary mechanism of
protection is the charging order.!” When a creditor obtains a judgment against an LLC
member, they cannot directly seize the member's interest or the LLC's underlying assets.
Instead, a court issues a charging order, which only gives the creditor the right to receive any
distributions that the LLC makes to the debtor member.17 A significant strategic advantage
arises from the ability of the LLC's members to decide not to make any distributions, effectively
leaving the creditor with a valueless charging order.” This situation can force the creditor to the
negotiating table from a weakened position.

The effectiveness of an LLC as an asset protection tool is not inherent; it is entirely dependent
on the owner’s behavior and discipline. This is a point of significant nuance in the legal
community. While some sources suggest that the protection is "flimsy" and easily defeated '8,
other sources highlight its power when used correctly.l” The apparent contradiction is resolved
by understanding the concept of "piercing the corporate veil." A creditor can defeat the liability
protection of an LLC by demonstrating that the owner has treated the business and personal
finances as one entity.1” This can happen by co-mingling business and personal funds, using
the business's credit card for personal expenses, or failing to properly document transactions.’
The true value of an LLC is as a powerful but

conditional shield, and its effectiveness is a direct function of the owner's adherence to best
practices, such as maintaining separate bank accounts, using the LLC's name in all
transactions, and ensuring proper capitalization.*’

3.3. Domestic Asset Protection Trusts (DAPTSs): A Specialized Tool

Michigan enacted legislation for Domestic Asset Protection Trusts (DAPTS) to provide a specific
type of irrevocable trust where the creator can retain a limited interest while shielding the assets
from creditors.® These trusts are "statutory creatures," meaning their existence and functionality
are based on specific state law that overturns common law.*® To qualify as a Michigan DAPT,
the trust must meet specific requirements, including having a Michigan-based trustee and
administering a portion of the trust within the state.1?

The primary vulnerability of a DAPT is the fraudulent transfer exception.® A transfer of
assets into a DAPT can be set aside if it is proven to have been done with the intent to defraud
creditors. Michigan's DAPT statute attempts to mitigate this risk by providing that a fraudulent
transfer claim is the only way to challenge a transfer to a DAPT.19 It also shortens the limitations
period for such claims to two years, in contrast to the six-year period under the Uniform



Fraudulent Transfer Act.1®
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4. Strategic Asset Titling and Beneficiary Designations: A Direct
Path to Protection

4.1. Tenancy by the Entireties (TBE): The Marital Real Estate Shield

Tenancy by the Entireties (TBE) is a special form of property ownership available exclusively to
married couples in Michigan.?3 In this arrangement, each spouse is considered to own 100% of
the property, and there is no division into separate shares.23 The most significant advantage of
TBE is that the property is protected from the creditors of

one spouse.?2 A creditor can only place a lien on a TBE property if the debt is a joint obligation

of both spouses.22 This provides a unique and powerful layer of protection that other forms of
joint ownership, such as Joint Tenancy with Right of Survivorship (JTWROS), do not. While both



TBE and JTWROS avoid probate by automatically transferring ownership to the surviving
spouse, a creditor can force the termination of a JTWROS to seize a single owner's interest.??
TBE, however, is impervious to the unilateral actions or debts of a single spouse.

4.2. Payable-on-Death (POD) and Transfer-on-Death (TOD) Provisions

Payable-on-Death (POD) and Transfer-on-Death (TOD) provisions are simple and effective
ways to transfer assets outside of probate.** A POD designation is used for bank accounts,
such as checking or savings, while a TOD designation is used for investment accounts,
including retirement and brokerage accounts.® These provisions allow the account owner to
name a beneficiary who will automatically receive the funds or ownership upon the owner’s
death. This process is often straightforward, free to set up, and bypasses the time and expense
of probate.® However, this method is not foolproof. The protection from creditors is not absolute;
if the probate estate is insufficient to pay debts, creditors may be able to claim non-probate
assets like POD and TOD accounts.'* Therefore, relying solely on these designations for a
comprehensive asset protection strategy can be risky if there is a significant amount of
unsecured debt. It is also critical to ensure that POD/TOD designations are coordinated with the
couple's overall estate plan to avoid inconsistencies.!!

4.3. The Lady Bird Deed (Enhanced Life Estate Deed)

A Lady Bird Deed, or Enhanced Life Estate Deed, is a unique Michigan tool for real estate that
combines probate avoidance with retained control.?5 It allows a property owner to name a
beneficiary who will automatically inherit the property upon the owner’s death, without the need
for probate.® What makes this deed especially valuable is that the owner retains full control of
the property during their lifetime. The owner can sell, mortgage, or make any changes to the
property, and can even change the beneficiaries, all without the consent of the named
beneficiaries.?6 The deed also offers valuable benefits for Medicaid planning, as the property is
not subject to Medicaid estate recovery in Michigan.26 However, similar to other non-probate
assets, it offers some, but not absolute, protection from existing or anticipated creditor claims.2°

5. The Creditor's View: Vulnerability and Limitations



5.1. The Process of Creditor Claims Against an Estate

Michigan law provides a clear and specific process for creditors to seek repayment from a
deceased person's estate.” The Personal Representative is required to notify both known and
unknown creditors of the death and the opening of the estate.” This is typically done by
publishing a notice in a local newspaper.’” Creditors then have a limited window, typically four
months from the date of publication, to formally present their claims.” If a known creditor is not
notified, they have a longer period to make a claim, and if no notice is ever given, claims are
generally barred after three years from the date of death.”

5.2. A Closer Look at Non-Probate Asset Vulnerability

A crucial element of strategic planning for a couple is to understand the conditional nature of the
protection offered by non-probate assets. While they bypass the probate process, this does not
guarantee complete immunity from creditor claims. The analysis of legal sources indicates that if
the probate estate does not have sufficient assets to pay off all legitimate debts, creditors may
be able to claim certain non-probate assets, including funds in POD and TOD accounts.* This
reveals that a couple’s overall solvency at the time of death is a primary factor in the ultimate
protection of their assets. It is not enough to simply use non-probate tools; a couple must also
ensure that the assets remaining in the probate estate are sufficient to handle potential claims,
or that a more robust, creditor-proof instrument like an irrevocable trust is used for significant,
at-risk assets.6

6. Developing a Cohesive Plan: Synthesis and Actionable Steps

6.1. A Multi-Layered Approach to Protection

Effective estate and asset planning for a Michigan couple requires a comprehensive, multi-



layered approach. The strategy is to move assets from the most vulnerable categories (those
subject to probate) to the most protected categories (those held in a well-structured trust or in
tenancy by the entireties).

eScenario 1: The "High-Risk Professional” Couple: For a couple where one spouse
is a business owner, doctor, or lawyer, a multi-faceted approach is necessary. The
couple should consider establishing a separate LLC for their business to protect
personal assets from business liability via the charging order. Their primary residence
should be held in tenancy by the entireties to shield it from the debts of one spouse.
Furthermore, significant investment and liquid assets should be transferred into an
irrevocable trust to provide the highest level of creditor protection and remove them
from the taxable estate.

eScenario 2: The "Standard Professional” Couple: For a couple with a lower
professional liability risk, a simpler plan may suffice. They can effectively use POD and
TOD designations for all bank and investment accounts to avoid probate. A Lady Bird
Deed can be used for their primary residence to ensure an automatic, non-probate
transfer. This strategy is efficient, cost-effective, and provides a sufficient level of
protection from the debts of a deceased spouse.

eScenario 3: The Blended Family: In situations involving a second marriage and
children from a previous relationship, a trust becomes an indispensable tool. A trust
allows a couple to provide for the surviving spouse during their lifetime while also
ensuring that the remaining assets are eventually transferred to the children from the
previous marriage, a result that a will or joint ownership may not guarantee.

6.2. Actionable Steps for the User

For any couple in Michigan, a methodical approach is the best way to develop an effective plan:

einventory and Assess: Create a comprehensive inventory of all assets and debts.
Note how each asset is currently titled, as this dictates how it will be treated upon death
or in the event of a creditor claim.

eDocument and Design: The core of the plan should be a foundational document,
such as a will or a trust. This must be supplemented with strategic beneficiary
designations for non-probate assets and with the appropriate titling of real estate.

eProfessional Consultation: The research overwhelmingly demonstrates that the
nuances of Michigan law and the complexities of these legal instruments make
professional guidance essential. The analysis of contradictory views on LLCs, the
conditional protection of non-probate assets, and the stringent requirements for trusts
all highlight that these are not do-it-yourself solutions.> A qualified Michigan estate
planning attorney is best equipped to provide tailored advice that aligns with a couple's
unique financial circumstances and personal goals.



7. Conclusion: The Final Word on Protecting Your Legacy

The process of legal planning for a Michigan couple is about more than simply writing a will. It is
a strategic exercise in protecting a legacy and providing peace of mind. By proactively
addressing issues of debt, asset transfer, and probate, a couple can create a robust and
resilient framework that honors their wishes and safeguards their loved ones. A combination of
legal instruments—including trusts, LLCs, and strategic asset titling—can work together to
create a formidable defense against potential creditor claims. The key is to recognize that no
single tool is a complete solution, and the effectiveness of any plan rests on its proper execution
and a deep understanding of the legal principles involved. Therefore, the most critical step a
couple can take is to seek the counsel of a professional who can navigate these complex legal
waters on their behalf.

Disclaimer: This report is for informational and educational purposes only and does not
constitute legal advice. The information contained herein is general in nature and should not be
relied upon for any specific legal situation. Individuals should consult with a qualified attorney
licensed to practice in Michigan for advice on their particular circumstances.
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